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To: Administrative Law Judge John M. Frysiak

WIRELESS TELECOMMUNICATIONS BUREAU'S COMMENTS ON JOINT MOTION FOR
PERMISSION TO APPEAL




The Chief, Wireless Telecommunications Bureau (“Bureau”), by his attorneys, and
pursuant to the Presiding Judge’s Order, FCC 99M-10 (released February 12, 1999), hereby files
comments upon the "Joint Motion for Permission to Appeal" filed by Metro NY LMR
Association ("Metro"), licensee of Business Radio Station WPAZ643, and Wireless
Communications Association of Suffolk ("Suffolk"), licensee of Business Radio Station

WPATOI10, on February 5, 1999

1. In his Memorandum Opinion and Order FCC 99M-8, (released February 4, 1999), the
Presiding Judge found that "until [Suffolk and Metro] surrender their respective licenses they are
parties to the revocation proceeding designated against them. Being parties in this proceeding,
they must respond as the Commission's Rules require." In their "Joint Motion for Permission to
Appeal,” Suffolk and Metro seek the Presiding Judge's permission to appeal that ruling to the

. 1
Commission.

2. The Joint Motion should be denied because they have not met the standard for
obtaining an interlocutory appeal of the Presiding Judge’s ruling. Section 1.301(b) of the
Commission's Rules provides that a request for leave to appeal an interlocutory order must show
"that the appeal presents a new or novel question of law or policy and that the ruling is such
that error would be likely to require remand should the appeal be deferred and raised as an
exception." (Emphasis added). Neither circumstance is present here. The Presiding Judge’s

authority to regulate the course of the hearing and to control the entry and dismissal of parties is

' The Bureau's comments were originally due on February 22, 1999. However, because the Bureau did not timely
receive a copy of the Order, the response time was orally extended by the Presiding Judge until March 15, 1999,




well established, and even if the Presiding Judge’s ruling is erroneous, Suffolk and Metro have

failed to show how that error could result in a remand of the proceeding.

3. Suffolk and Metro claim that they have the "absolute right" to waive the right to a
hearing and to withdraw from this proceeding. This is not correct. Section 1.92(a) of the
Commission's rules specifies three circumstances which constitute waivers of the right to a
hearing:

(1) The respondent fails to file a timely written appearance as prescribed

in Section 1.91(c) indicating that he will appear at a hearing and present evidence on the

matters specified in the order.

(2) The respondent, having filed a timely written appearance as prescribed in Section

1.91 (é), fails in fact to appear in person or by his attorney at the time and place of the duly

scheduled hearing.

(3) The respondent files with the Commission, within the time specified for a written

appearance in Section 1.91(c), a written statement expressly waiving his rights to a

hearing.

None of these circumstances is present here. Indeed, Suffolk and Metro subjected themselves to
the Presiding Judge’s jurisdiction by filing timely notices of their intent to appear at the hearing.
Since they voluntarily subjected themselves to the Presiding Judge’s jurisdiction, they cannot be
heard to complain that the Presiding Judge must approve their request to withdraw from the

hearing proceeding.

4. 1t is also instructive to consider Section 73.3523(c) of the Commission's Rules, 47

CFR. §733523(c):




If a competing applicant seeks to dismiss or withdraw its application after the Initial
Decision stage of the hearing on its application, it must submit to the Commission a
request for approval of the dismissal or withdrawal of its application, a copy of the any
written agreement related to the dismissal or withdrawal, and an affidavit setting forth . . .
Although this section is not directly applicable to the case at hand, it does show that parties do

not have any "absolute" right to withdraw from a proceeding without the approval of the

Presiding Judge or the Commission.

3. Whether parties who requested a hearing may withdraw at this stage of the proceeding
is clearly within the discretion of the Presiding Judge. Prior to the surrender of Suffolk's and
Metro's licenses for immediate cancellation, the Presiding Judge properly exercised his discretion
by prohibiting Suffolk and Metro from withdrawing and simultaneously retaining their licenses.
Now that Suffolk and Metro have surrendered their licenses for "immediate cancellation," the
Bureau believes that the Presiding Judge should exercise his discretion to permit them to

withdraw from this proceeding.

4. Suffolk and Metro should not be given permission to appeal the Presiding Judge’s
February 4 Memorandum Opinion and Order because the ruling was correct given the
circumstances existing at the time it was made. Now that circumstances have changed, the
Bureau believes that Suffolk and Metro should be permitted to withdraw. If Suffolk and Metro

are permitted to withdraw at this time, their Motion for Permission to Appeal will be moot.”

® If Suffolk and Metro are permitted to withdraw, this would not resolve the monetary forfeitures proposed
against them. The appropriate procedure for resolving the forfeitures would be for the Presiding Judge to certify
those matters to the Commission for administrative disposition pursuant to Section 1.92(c) the Commission’s
Rules, 47 C.F.R. §1.92(c).




5. Accordingly, the Bureau asks the Presiding Judge to deny Suffolk’s and Metro’s

“Joint Motion for Permission to Appeal.”

Respectfully Submitted,
Thomas Sugrue
Chief, Wireless Telecommunications Bureau

Gl

Chief, Compliance and Litigation Branch
Wireless Telecommunications Bureau
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Thomas D. Fitz-Gibygn

Judy Lancaster

Attorneys, Compliance and Litigation Branch
Wireless Telecommunications Bureau

Federal Communications Commission
445 12th Street, S.W., Third Floor
Room 3C 438

Washington, D.C. 20554

(202) 418-0569

March 15, 1999




Certificate of Service

I, Arlene Cook, an Intern employed by the Enforcement and Consumer Information Division of
the Wireless Telecommunications Bureau, certify that, on March 15, 1999, a copy of the
foregoing “Wireless Telecommunications Bureau’s Comments on Joint Motion for Permission to

Appeal,” was sent by facsimile and first class mail to:

Russell H. Fox, Esq.
Gardner, Carton & Douglas
1301 K Street, N.W.

Suite 900, East Tower
Washington, D.C. 20005

George Petrutsas, Esq.

Fletcher, Heald & Hildreth

1300 North 17th Street, 11th Floor
Arlington, VA 22209-3801

and was hand-carried to:

Honorable John M. Frysiak
Administrative Law Judge

445 12th Street, S.W., Room 1-C861
Federal Communications Commission
Washington, D.C. 20554




